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Investor-State Mediation: Transparency versus Confidentiality Dilemma

Dr. Naghmeh Javadpour - LLB & LLM University of Tehran, Ph.D.,
Allameh Tabataba’i University

Most of the Multilateral /Bilateral Investment Treaties (MITs /BITs) concluded

between states and regional Free Trade Agreements (ETAS) contain arbitration
procedure, which allows investors of the other party to recourse international
arbitration against host-states. In other words, investment treaty arbitration is still the

predominant dispute settlement mechanism between investors and states. However,

despite many unique features of this privatized system of justice (such as the
enforcement of investment arbitral awards), serious criticisms towards investment
arbitration raised in recent years. Among these, there is a growing concern regarding
costs (sometimes more cumbersome than court litigations), and the protracted process
of investment arbitrations. It is worth reviewing the statistics in this regard. According

to one of the ICSID reports, the average duration of investment arbitration length is 4

years and the average cost per party is between USD 4-6 million. Moreover,
considering the adversarial feature of arbitration, long-lasting investment relationships
between investors and host states usually become in danger. In addition to the
mentioned.concerns, a serious quest for transparency in investment arbitrations exists
and causes many issues in this area. Host-states’ taxpayers are concerned about the
huge costs of investment arbitrations and there are other beneficiaries than investors
and host-states such as NGOs and local communities whose expectations from
investment projects should be identified and responded to. Therefore, the
confidentiality of investment arbitrations is under criticism in many aspects. The rise
of requests for transparency in investor-state arbitration led to proposing some rules in
this area.
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https://www.oecd.org/investment/internationalinvestmentagreements/multilateralagreementoninvestment.htm
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https://investmentpolicy.unctad.org/investment-dispute-settlement
https://icsid.worldbank.org/sites/default/files/WP_4_Vol_1_En.pdf

To address transparency concerns in investment arbitrations, in 2014, UNCITRAL

released its rules on transparency in treaty-based investor-state arbitration. Also, the

United Nations Convention on Transparency in Treaty-Based Investor-State

Arbitration (The Mauritius Convention) adopted which unlike the Rules on

Transparency, applies to investment treaties concluded before April 1, 2014, and to
investor-state arbitrations initiated under such treaties after the Mauritius Convention
enters into force. The said attempts illustrate the high need for transparency in the ISDS
system, which still has not been addressed globally. All the mentioned concerns

towards investment arbitration amounted to backlash against the investment arbitration

system which in some cases has led to denunciation of some countries (such as Ecuador

and Venezuela) from ICSID. In other cases, some governments have revised their
current BITs or BIT models (The 2004 model USBIT scaled back a number of foreign
investor protections in favor of protecting the.sovereign prerogatives of the state
hosting the foreign investment. While the 2004 model and more recent 2012 model
include robust ISDS provisions, these provisions have been more thoroughly refined
and many of the substantive provisions have been revised (with the level of foreign
investor protection reduced). Overall, the models seek to recalibrate the balance
between the rights accorded. investors and a nation’s right to regulate in the public
interest (Malcolm Langford, d. b. (2018). Backlash and State Strategies in International
Investment Law. In A. T.-H. T, The Changing Practices of International Law (pp. 85-
100), Cambridge University Press).

The aforementioned concerns towards investment arbitration system are some of the
challenges which raised the question of possibility in applying other solutions and
alternative dispute resolution mechanisms in the contexts of ISDS so that options that
are more efficient be offered in a manner to be in line with states’, investors and other
beneficiaries’ interests.

Efficient management of investor-state disputes contains various mechanisms such as
facilitated negotiation (conciliation or mediation), fact-finding, Early Neutral

Evaluation (ENE), Dispute Resolution Board (DRB), ombudsman services, or other
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https://jusmundi.com/en/document/wiki/en-denunciation-of-icsid-convention
https://www.americanbar.org/groups/dispute_resolution/resources/DisputeResolutionProcesses/neutral_fact-finding/
https://guides.library.harvard.edu/c.php?g=310591&p=2078483
https://iccwbo.org/dispute-resolution-services/dispute-boards/rules/
https://uncitral.un.org/en/strengtheningmechanisms

similar mechanisms with the function of assisting disputants to resolve their claims and
disputes in a peaceful, constructive and efficient manner. These non-adjudicative
mechanisms differ from judicial ways in which a third party (s) render binding
decisions. These ADR mechanisms are not exclusive as enumerated above at all and

are in line with parties’ autonomy. However, according to UNCTAD reports on

investor-state disputes, mediation is the frequently applied ADR form. While there is

no exact statistic on the investor-state cases settled out of arbitration, the facts illustrate
that many of these cases are settled out of arbitration. For instance, based.on the ICSID

release caseload, 35% of the registered cases in 2020 were settled or the proceedings

otherwise discontinued. However, there is no precise infermation on whether these

cases settled via direct negotiation or mediation or any other alternative mechanisms.

That is to say regarding the process in which parties settled, our information is little
mostly due to confidential concerns and not publishing the process of reaching a
settlement by institutions such as ICSID. The point is that in recent years concentration
on the application of other solutions for investor-state dispute settlement is recognized.
Mediation is one of the most applied alternative dispute settlement mechanisms.

In the context of the ISDS system, mediation, as one of the most efficient alternative
dispute resolution mechanisms has many unique features to endow both investors and
host-states. Mediation, which is a non-judicial and negotiation-oriented mechanism,
embodies valuable flexibilities and benefits for disputants. In terms of costs, length of
the process, and total efficiency, it has many advantages in comparison to the current
arbitration system. Investor-state mediation is currently considered as a tool that offers

a relatively efficient alternative to arbitration. Dispute settlement scholars believe that

mediation assists parties to find creative solutions that may lie outside of strict legal

remedies. Both investors and host-states have relational considerations to keep their
projects alive and evidently, it is more probable to save the investment and parties’
reputation by trying mediation than arbitration or other ways.

In light of the above-mentioned facts and considering the benefits of mediation in

investor-state dispute settlement mechanism, the need for regulating a proper
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https://icsid.worldbank.org/sites/default/files/publications/The%20ICSID%20Caseload%20Statistics%20%282020-2%20Edition%29%20ENG.pdf
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mediation structure for settling investment disputes is vital. one of the most notable

Initiatives in this regard is The Convention on the enforcement of mediated settlements

(Singapore Convention) proposed in July 2014 during a session of UNCITRAL to
enforce mediated settlements and will encourage applying mediation in international

disputes. Some commentators are of the view that the Singapore Convention can be

applied for enforcement of mediated investment settlements as well as commercial
settled agreements. The challenge that arises in the context of the, application of
mediation between investors and host-states, stems from the main feature of mediation
structure, which is confidentiality. In other words, the success of mediation in most
cases is dependent on the confidentiality of mediation meetings, caucuses, and even
the content of mediated agreements between parties. Confidentiality has been
considered a vital feature in the mediation process. Confidentiality encourages parties
to speak freely and assists mediators to facilitate the mediation process between
disputants.

Therefore, it is questionable whether investors and host-states can use the Singapore

Convention and mediation to circumvent the high levels of transparency requirements
In investment arbitration. It is worth noting that recently, mediation as a
voluntary/binding pre-arbitration requisite has been inserted in investment agreements.
On the other hand, it seems that no proper specific rule for mediation of investor-state
has proposed to answer the challenge of confidentiality and transparency issues in the

context of investment mediation. For instance, in 2012, IBA Rules for Investor-State

Mediation released which includes valuable provisions innovations such as Mediation
Management Conference. However, no specific provision has delineated this challenge
in'the IBA Rules.

It seems that it is required to find a balance in this area to apply mediation and to
respond to transparency requirements simultaneously. It should be kept in mind that
notwithstanding the generally accepted approach to confidentiality in the mediation
process, there have been examples of successful non-confidential public-sector

mediation. These examples show that by considering the flexibility of mediation
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structure and by involving important stakeholders (such as NGOs, private sector
delegations, and...) in investment mediation, successful mediated agreements can be
expected. For instance, a flexible mediation process, which endows confidentiality at
certain stages and regarding sensitive information, may lead to a successful investment
mediation. Not a fully open —mediation, but a balanced structure in this regard can be

pondered and proposed.
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The Possibility of Recognizing Foreign Settlement Agreements as per The

Singapore Convention:

What does Article 3(2) entail for Iranian courts and legislator?

Dr. Nima Nasrollahi Shahri - Assistant Professor at University of Science and

Culture; and Meysam Salehi — LLM Graduate, Uppsala University

The United Nations Convention on International Settlement Agreements Resulting
from Mediation (also known and referred to hereafter as “the Singapore Convention™)
provides an efficient and uniform framework for the enforcement of international
settlement agreements resulting from mediation (“IMSA™) across the national borders.
To this end, the Singapore Convention gives, among other things, a unique and
unprecedented legal status to IMSAS, compared to any other private contract. Put
differently, according to the Singapore Convention, a settlement agreement is neither
an ordinary contract nor a consent award, and therefore it is neither subject to domestic
contract laws nor the NewYork Convention on Recognition and Enforcement of
Foreign Arbitral Awards, 1958.

Iran has signed the Singapore Convention and once it is ratified in the Parliament, it
will become binding for Iranian courts. It goes without saying that once this
Convention is ratified, Iran will need to adapt its domestic civil procedures laws or

legislate new laws to ensure smooth integration of the Convention into its legal system.

The note aims at reviewing the implications of Article 3(2) of the Convention for the
domestic laws and courts of the Contracting Parties. Given the fact that IMSAs are
characteristically private contracts concluded by the disputing parties thereto with the
mediatory intervention of a third person, one may reasonably ask the question of

whether this type of private agreements have a preclusive effect for adjudicatory
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forums corresponding to the res judicata effect that is commonly attributed to arbitral
awards and court decisions. The Singapore Convention in its Article 3(2) requires the
States merely to ‘allow the party to invoke the settlement agreement in accordance
with its rules of procedure and under the conditions laid down in this Convention, in
order to prove that the matter has already been resolved, without any explicit reference
to the term ‘recognition’. This wording gives rise to doubts as to whether Article 3(2)
envisages in effect the established notion of ‘recognition’ similar to its mentioned
counterparts or not. Putting the question differently, does the absence of an express
reference to ‘recognition’ mean that IMSAs shall be treated differently from other
enforceable frameworks such as foreign arbitral awards or foreign court decisions?
And then, how should a domestic court treat the case where it has been faced with such
an invocation by one of the parties? Would the court discard the case at a preliminary
stage like the potential res judicata effect or would it consider such invocation as a

substantive defense to be dealt with in the merits of the case?

Does Article 3(2) of the Singapore Convention entail the common notion of

recognition?

The Singapore Convention does not explicitly mention the term ‘recognition’ neither
In its title nor in its content, though it refers to ‘enforcement’ in Article 3(1). Reviewing
the travaux préparatoires of the Convention reveals that the absence of ‘recognition’
Is by no means coincidental and reflects lengthy discussions and bargaining between
delegates of Contracting States. Article 3(2) is an exemplary instance of a compromise
made by the'Working Group I for the agenda as the Convention comes to fruition. As
to the controversies, for instance, the European Union along with some of its member
states, in opposition to many other delegations, insistently posited during the
negotiations that inclusion of ‘recognition’ in the Convention would be inaccurate in
that the concept of ‘recognition’ is appropriate for acts of a state, such as judgments
(See, positions of the European Union in UNCITRAL Working Group Il (Arbitration
and Conciliation), 63 Session, September 9™. See here). Accordingly, the IMSAs, in
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their view, should not be given the preclusive effect like that of res judicata which is
commonly attributed to the notion of recognition in private international law. In
response, however, many states’ delegations were either in favor of inclusion of
‘recognition’ due to its essentiality for the process of enforcement, or neutral noting
that embodiment of the Convention of the concept of ‘recognition’ would not
necessarily produce any significant practical differences (see, for instance, the
intervention of the Islamic Republic of Iran, in UNCITRAL Working. Group I
(Arbitration and Conciliation), 63" Session, September 9™. See here). It was in this
context that the Working Group struck a balance through avoiding.any reference to the
term “recognition” while envisaging some of its practical effects. Nonetheless, this
reticence of Article 3(2) has sparked few interpretations to-be made as to the content

of the Article as well as the role IMSAs may play in a litigation in the case envisaged.

a. The propositions regarding Article 3(2): grasping the backdrop
One of the three possible understandings is that Article 3(2) regards IMSAs merely as
evidentiary means in the course of litigation. This interpretation is in fact consistent
with the very face of Article 3(2) where it states that ‘a Party to the Convention shall
allow the party to invoke the.settlement agreement..., in order to prove that the matter
has already been resolved’ [emphasis added]. Accordingly, relying on a textual
interpretation, one may-argue that the usage of the word ‘prove’ in Article 3(2) would
lead to the conclusion that a given IMSA like other evidentiary means would function
as nothing more than a proof to establish that the subject matter of the dispute at hand
has already. been resolved. Therefore, invoking an IMSA during a litigation does not
refrain the court from opening, or proceeding with the litigation, and considering other
aspects or probable evidence of the case refuting the IMSA. Although the view has yet
received no endorsement in relevant case law due to newness of the Convention, it
seems that this was the perception implicitly advanced by some of the States during the

preparatory sessions of the Working Group (See, the position of Bulgaria and
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Germany, in UNCITRAL Working Group Il (Arbitration and Conciliation), 63"
Session, September 9™, 2015. See here).

On the contrary, in a second interpretation put forth by some of the authors regarding
the content and meaning of Article 3(2), they argue that the Convention accords to
IMSASs a legal status corresponding to that of arbitral awards under the New York
Convention with the same legal effects (Alexander and Shouyu, The. Singapore
Convention on Mediation — A Commentary (n 8) para. 0.17), whereby, inter alia,
invocation of IMSASs before pertinent domestic courts during a litigation operates like
a so-called shield against any fresh proceedings (the so-called sword in the Shield-
Sword metaphor) (Blackaby Nigel and others, Redfern and Hunter on International
Arbitration, vol 1, 6th ed, Oxford University Press 2015, para. 11.19 et seq.) As to the
matters which have been resolved through settlement agreement (see, the position of
Columbia and Ecuador, in UNCITRAL. Working Group Il (Arbitration and
Conciliation), 63™ Session, September 9™, 2015. See here); Also, the position of the
United States of America, in UNCITRAL Warking Group Il (Dispute Settlement), 65th
Session, September 15", 2016. (See here). In the view of many delegations that
participated in the preparatory negotiations, it would be unreasonable to provide a
given party seeking to refrain from compliance with an IMSA with an opportunity to
Initiate a new litigation;.and thereby impede the application of the Convention and its
facilitated framework; reducing IMSAs to evidentiary means would, in their view,
inevitably. give rise to such an unwarranted result. This, accordingly, caused some
authors to conclude that IMSAs are to be deemed to enjoy res judicata effect because
Article 3(2), in their opinion, implicitly recognized the legal effects commonly
attributed to the notion of ‘recognition’ in private international law, though it adopted
a functional approach by virtue of not referring to the term but elucidating its effects
(Clemens Treichl, ‘The Singapore Convention: Towards a Universal Standard for the
Recognition and Enforcement of International Settlement Agreements?’ (2020) 11

Journal of International Dispute Settlement 409, see here).
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b. The residual outcome out of Article 3(2): a self-judging approach
On balance, with the conclusion that neither does Article 3(2) entail treating IMSAS as
mere evidentiary means nor does it vest res judicata effects in them, and not even a
complete substantive defense, the question of what meaning should be read into Article
3(2) remains unanswered. Against this backdrop of controversy delineated above, the
present authors believe that Article 3(2), at its most and least, does not by itself
determine the legal effect of such invocation, nor does it guide the domestic courts as
regards the type of relief (of decision) they shall issue in case of invocation of an IMSA,
but it leaves it to the Parties to the Convention to decide whether they shall enjoy res
judicata effect or constitute a complete defense to an ongoing litigation. In other words,
the present note proposes to regard Article 3(2) as a somewhat self-judging article
providing for a margin of discretion for States to decide on the exact legal meaning
they give to IMSAs in their jurisdictions. Nonetheless, one should not think that the
presented interpretation implies a boundless authority for States to this end; on the
opposite, reading the Article in light of its context, particularly objectives and purposes
thereof, it would be eminently sensible to maintain that Article 3(2) encompasses a
bottom-line seeking that IMSASs not be treated as similar to other ordinary evidentiary
means since otherwise, it would hamper facilitation of circulation of IMSAs and the

expedition required in commerce (as the Convention’s prime objective).
Conclusion: advisery remarks for Iranian courts and legislator

As far as the Islamic Republic of Iran is concerned, the framework introduced by the
Singapore Convention- which provides for direct enforceability of settlement
agreements resulting from a mediatory process outside of courts and arbitral tribunals-
is certainly unprecedented. Being a civil law jurisdiction, Iranian law, as well as Iranian
domestic courts, are going to be exposed to the same peculiarities arising from the
initiatives of the Singapore Convention, including those related to the issue of
‘recognition’, as mentioned above. Against this backdrop, Iranian courts will likely

face some sort of confusion once it comes to the application of Article 3(2). In light of

e
AR




this, it seems inexorable that new legislation, either as amendments and additions to
the Civil Procedures Code, or enacting a stand-alone law on international mediations

needs to be introduced.
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Perspective Change; the Crises and its Profit

Dr. Andrea Hartmann-Piraudeau

IMI Certified International Mediator & Researcher & Founder of IM-Campus

The fact that mediation is an effective method of resolving conflicts iin.a self-
determined and sustainable way has been proven at various levels of living together,
working together, and trading together. The method of mediation itself is rarely called
into question but nevertheless, mediation is less widespread in most countries than
would be expected after weighing up all the arguments for.and against it. Particularly
when one considers the success rate of the process, which is estimated to be over 80%

of all mediation processes initiated in Germany and even higher for other countries in

special areas, it is difficult to understand why mediation is not chosen much more

frequently as an alternative dispute resolution.

One hurdle, and this applies to several countries with very different structures, is still
the lack of knowledge about the availability of mediation. Another barrier is the self-
determination of the process. What is described as one of the greatest advantages by
practitioners and conflict parties who have chosen mediation - is a prominent factor of
uncertainty in the decision for or against the procedure. In most cultures, we are used
to others making . decisions for us when things get difficult: parents, elders,
hierarchically. superior leaders, judges, arbitrators. This has always been the case -
taking the conflict into our own hands and finding a joint solution seems unfamiliar to
companies, lawyers, and other parties to the conflict. Alien we associate with higher
risks- risks with potential losses- the rejection of mediation is obvious.

And there is another factor that prevents us from resolving our commercial disputes
through mediation: the complex situation of different legislations in different countries.
Trade is global - laws and transparent procedures exist for the movement of goods -
but dispute resolution is largely local. The Singapore Convention is a ground-breaking

innovation in this field. Cross-border enforcement of settlement agreements results
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https://imimediation.org/member/andrea-hartmann-piraudeau
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https://www.singaporeconvention.org/

from mediation. For the states involved, the world is moving closer together - not only
can we trade, but we can also resolve conflicts together.

2020, a year that will not necessarily be remembered positively, has given us a gift for
cross-border mediation: the new digital normality. For years we took to the plane, the
train or the car, made long journeys, stuck traffic jams and stayed in cold hotel rooms
to be able to meet with colleagues and business partners, we now click. on 'start
videoconference". We have gone through a steep learning curve, whereas at the
beginning of the year most participants of a conference sat barely visible in dark rooms,
and only after 10 minutes, wild gesticulations of all participants and camera and sound
test most of them were connected. We now see well-lit people, in‘front of professional
backgrounds with sophisticated digital moderation and working techniques. Small
meetings, large conferences, teaching, family closeness- everything is digital. People
have lost the shyness to see themselves and speak, even if the other person is not
physically present, they have learned to read others better, even if not the body but only
the face and the voice are visible. We have developed a new competence and are still
developing it — effective communication in the digital space.

This is an asset for mediation, especially for mediation between parties who are many
kilometers or even an ocean-apart. Online mediation has become the new normal here,
too. At first, conflicts.were postponed in the hope that the virus would soon go away.
When it became clear that this would take time, online mediation was chosen as a
method "when there is no other way", as a compromise - but it soon became clear that
conflict resolution in the digital space is more than that: it enables flexibility, quick
action, fast exchange of documents, digitally managed documents such as draft
agreements, synchronous translation on a second audio channel, easier documentation

and finally CO2 savings.

The self-confidence of those involved in digital communication has been built up in
many hours of uncontentious discussions among colleagues or in teams and helps us

to achieve good and sustainable results in contentious situations, also digitally.



https://womacc.org/mediators-green-pledge/

It would be desirable, if we maintain this normality, make mediation easier accessible
and let us work on improving our digital mediation and moderation skills and methods.
This new normal will not replace our old normal, and that is a good thing, but it will
have the potential to use mediation more flexibly and make it widely accessible. With
this new setting, there is hope that the Singapore Convention for the clarification of
cross-border conflicts will develop into a positive pandemic that not only reaches a few

countries but is activated globally.
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